
 
 
 

 Case No: 65114 
Event No: 512763 
Dec. No:  203/09/COL 

 
 

 
 
 
 

EFTA SURVEILLANCE AUTHORITY DECISION 
of 6 May 2009 

on an Incentive Scheme for the establishment of new routes from Norwegian airports 

(Norway) 

THE EFTA SURVEILLANCE AUTHORITY1, 

Having regard to the Agreement on the European Economic Area2, in particular to Articles 61 to 
63 and Protocol 26 thereof, 

Having regard to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice3, in particular to Article 24 thereof, 

Having regard to Article 1(3) of Part I and Article 4(2) of Part II of Protocol 3 to the 
Surveillance and Court Agreement4, 

Having regard to the Authority’s Guidelines on the application and interpretation of Articles 61 
and 62 of the EEA Agreement5,  

Having regard to the Authority’s Decision of 14 July 2004 on the implementing provisions 
referred to under Article 27 of Part II of Protocol 36,  

Whereas: 

I. FACTS 

1 Procedure 

The Norwegian authorities notified an Incentive Scheme for the establishment of new routes 
from Norwegian airports, pursuant to Article 1(3) of Part I of Protocol 3 by letter of 15 July 
2008 (Event No 486128). 

                                                 
1 Hereinafter referred to as the Authority. 
2 Hereinafter referred to as the EEA Agreement. 
3 Hereinafter referred to as the Surveillance and Court Agreement. 
4 Hereinafter referred to as Protocol 3. 
5Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of 
Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the Authority on 19 January 1994, 
published in the Official Journal of the European Union (hereinafter referred to as OJ) L 231 of 03.09.1994 p. 1 and 
EEA Supplement No 32 of 03.09.1994 p. 1. The updated version of the State Aid Guidelines is published on the 
Authority’s website: http://www.eftasurv.int/fieldsofwork/fieldstateaid/guidelines/

________________________________________________________________________ 
 

Rue Belliard 35, B-1040 Brussels, tel: (+32)(0)2 286 18 11, fax: (+32)(0)2 286 18 00, www.eftasurv.int

6 Decision No 195/04/COL of 14 July 2004 published in OJ L 139 of 25.05.2006 p. 57 and EEA Supplement No 26 
of 25.05.2006 p. 1, as amended. The consolidated version of Decision No 195/04/COL is published on the 
Authority’s website: http://www.eftasurv.int/fieldsofwork/fieldstateaid/legaltexts/ 
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By letters dated 17 September 2008 (Event No 491799) and 19 December 2008 (Event No 
501265), the Authority requested additional information from the Norwegian authorities. The 
Norwegian authorities replied to the information requests by letter dated 22 October 2008 (Event 
No 495918) and letters dated 3 February 2009 (Event No 507328) and 20 February 2009 (Event 
No 509676) respectively. 

2 Scope of the notification 
The Norwegian authorities have notified two different schemes: an incentive scheme for the 
establishment of new routes from Norwegian airports and a rebate scheme for intercontinental 
routes. Under the first scheme, there are three sorts of incentives to air carriers: rebates on airport 
take-off charges, marketing assistance and participation in Route Development Funds. 
Regarding the scheme for intercontinental routes, in addition to these measures, a reduction may 
also be granted on the passenger charges. 

The incentive scheme for the establishment of new routes from Norwegian airports will be 
managed by Avinor AS (hereinafter “Avinor”). The Norwegian authorities are of the opinion 
that the scheme does not constitute state aid because Avinor is acting as a market investor with 
the purpose of achieving higher revenues. They have notified the scheme for legal safety 
reasons. 

2.1 Avinor 

Avinor is a limited liability company established on 1 January 2003. The former Civil Aviation 
Administration was transformed into a 100 % state owned limited company. The Norwegian 
Ministry of Transport and Communication administers the state ownership in Avinor. Avinor 
submits a yearly operating plan to the Minister of Transport and Communications presenting its 
main future activities, its investment level and economic development. The Avinor group today 
consists of the parent company Avinor and five subsidiaries: Oslo Airport AS, Oslo Airport Real 
Estate AS, Avinor Parking AS, Flesland Real Estate AS and Værnes Real Estate AS. Today, 
Avinor runs 46 public airports throughout Norway7, 12 of which are operated in collaboration 
with the Norwegian Defence. Although only a few of the airports run by Avinor are 
commercially remunerative, the company is profitable as a whole.  

According to the information provided by the Norwegian authorities, Avinor is completely self-
financed. It receives no economic contributions from the Norwegian State or other public 
entities. Avinor obtains its revenues through takeoff charges, passenger charges, “en route” and 
security charges, duty free, parking, restaurants, rent income, shops, hotels and other commercial 
sources (including handling revenues, property lease, fuel sales and advertising) 

2.2 Legal basis 

The legal basis for Avinor’s incentive scheme for the establishment of new routes from 
Norwegian airports is the Norwegian Regulation No 1278 of 22 November 2007 on fees 
concerning state aviation facilities and services (“the Scale of Charges Regulation”).  

According to Section 1-3 of the Scale of Charges Regulation, Avinor may grant reductions to the 
take-off charges following from this Regulation if it considers that it has been established that 
the reduction will increase its income and improve the utilisation of aircrafts and the capacity of 
the airport facilities. 

                                                 
7 Only 5 Norwegian airports open to public use are not operated by Avinor. 
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The Scale of Charges Regulation is revised with effect from 1 January every year. The scheme is 
therefore currently based on FOR 2008-11-05 nr 1194: Forskrift om avgifter vedrørende statens 
luftfartsanlegg og –tjenester (takstregulativet). 

3 Description of the proposed measures 

The incentive scheme for the establishment of new routes from Norwegian airports covers the 
following measures: 

3.1 Start up rebate on take-off charges 

Section 1(3) of the Scale of Charges Regulation gives Avinor the possibility to grant reductions 
to the level of charges applicable provided that such reductions will lead to higher revenues and 
an improved utilisation of aircraft and airport facilities. There is thus a condition that the 
reduction is based on a commercial assessment. 

The Norwegian authorities have explained the basic conditions of the rebate scheme as follows: 

New route: 

In order to be eligible for a start-up rebate, the air route has to be a new one operated directly 
between city pairs without any existing direct connections. Eligible air routes can depart from 
any of the 46 Norwegian airports managed by Avinor. 

Full year operation: 

The new air route has to be operated continually on a yearly basis. No reduction in charges will 
be granted for temporary routes. However, seasonal routes may also obtain a reduction provided 
the aircraft servicing the new air route operates on a full year basis from the same airport.  

Minimum frequency: 

The operation must have a minimum of two frequencies per week. In case of a freight route, the 
minimum frequency is one per week. 

Profitability: 

If the above-mentioned conditions are fulfilled, any air carrier may be eligible for reductions in 
the level of charges. However, whether the reduction will be granted depends on the profitability 
of the route. The air carrier must perform a feasibility study to show that the route will be 
profitable in the long run and that it will be profitable for Avinor to provide an incentive in the 
form of a start up rebate. 

Reductions: 

If a reduction is granted, the route will benefit from a reduction only in the take-off charges. The 
other charges remain at their normal level. According to the explanations provided by the 
Norwegian authorities, the rationale for reducing only the take-off charges is that this charge 
represents a fixed cost for each flight independently of the number of passengers on board the 
aircraft. In the opinion of the Norwegian authorities, a reduction in the take-off charges mitigates 
the initial difficulties of filling aircrafts to a sufficient degree for a new route. The rebate has the 
effect that Avinor and the carrier share some of the risks associated with establishing a new 
route. 
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Take-off charges may be reduced to a maximum of 100 % the first year of operation, to 75 % the 
second year and to 50 % the third year. No reductions will be granted after the third year of 
operation. 

Should several carriers establish operations on a particular route, all will receive reductions 
within the three-year period. The period will start at the time the reduction was initially put into 
effect. There is thus no first taker to a reduction on a particular route. Depending on the time of 
entry, however, the maximum reduction may no longer be available.  

3.2 Marketing assistance 

Avinor can also provide marketing assistance in connection with new routes that will lead to 
increased traffic volume and income for Avinor and improved services for travellers.   

Marketing assistance can only be granted for new routes or for special activities in connection 
with new routes. Marketing assistance will only be granted if it is profitable for Avinor to do so. 
Avinor will carry out a profitability assessment. This assessment is the same as the one carried 
out for start-up rebates. The decision on both types of incentives is made together, i.e. in 
conjunction with the decision on start-up rebates. The marketing assistance represents a cost 
element in the decision to grant a start-up rebate. While a start up rebate does not, strictly 
speaking, represent a cost to Avinor but only reduced income, the marketing assistance requires 
an expenditure. This cost element is therefore taken into consideration when the total package of 
incentives for the benefit of a new route is assessed. The incentives will only be granted in the 
case where the net effect is increased profits for Avinor. 

A grant will only be granted once to the same activity. The amount will be limited to 50 % of the 
external costs of the project which exclude the cost for the use of internal personnel and 
resources. 

3.3 Route Development Funds 

Avinor has a scheme on participation in route development funds (RDFs). Participation may be 
considered with an objective to increase the number of travellers from abroad to a particular 
destination. 

Avinor may not contribute to the fund itself but may assist with personnel in preparing and 
establishing the RDF. Avinor may contribute up to 50 % towards the direct, external costs of the 
project during the establishment of the RDF. 

The Norwegian authorities have explained that the same principles of evaluation are applied to 
projects concerning RDFs as projects concerning start-up rebates or marketing assistance. This 
implies that Avinor will only participate to the extent that it is commercially justifiable for 
Avinor to do so. 

3.4 New rebate scheme for intercontinental routes 

The Norwegian authorities have also notified a scheme similar to the start-up rebate scheme 
described above for intercontinental routes. The features of these schemes are the same with the 
exception that, for new intercontinental air routes, an additional reduction can be granted on the 
passenger charges. The scheme allows for a reduction of the passenger charges of up to 75 % the 
first year, up to 50 % the second year and up to 25 % the third year. 
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4 Evaluation of applications 
According to the information provided by the Norwegian authorities, Avinor has developed an 
economic model to be able to evaluate applications from air carriers. The model projects the 
profitability for Avinor of the new route based on certain assumptions. These assumptions relate 
in particular to the number of seats available, the weekly frequency, the load factor (seat 
utilisation ratio) and the transferred traffic (reduced passenger numbers on other routes also 
called “cannibalisation”). Avinor considers that these are the factors that influence its 
profitability.  

There is a calculation of income, costs and profitability for Avinor during the first five years of 
the operation of the new route. The marginal revenue (charges and commercial revenue) of 
adding the route must exceed the associated marginal cost (“cannibalisation”, cost of capacity 
increase if necessary, marketing support if applicable) substantially. However, there is no fixed 
criterion as by how much marginal revenues must exceed marginal cost for the route. Avinor is 
calculating revenues in the form of both airport charges and commercial income. Airport charges 
will vary with the intensity of the rebates each year. Commercial income is dependent on the 
expected number of passengers on each departure, whether they live in the proximity of the 
airport, whether they are leisure travellers or business travellers, whether they use private car or 
public transport, whether they park their cars at the airport or not and what kind of parking they 
use, etc. Based on the number of passengers per flight, it is also possible to calculate the gross 
sales and the profit of the duty free sale. 

Avinor considers that if there is capacity available at an airport, there are negligible marginal 
costs related to the establishment of a new route.  

On the other hand, the main cost for Avinor is reduction of income due to transfer of passengers 
from other routes or airports in the Avinor system as well as the marketing assistance.  

The assumptions applied lead to a projected cash flow. If this projection shows that the route is 
profitable for Avinor, it will be granted a reduction. 

The Norwegian authorities have also explained that the applicant airline must show that the route 
will be profitable in the long run. Although there is no precise requirement as to the number of 
years the route must be in operation, it must be for a time period substantially longer than the 
rebate period. 

5 Comments by the Norwegian authorities  

The Norwegian authorities consider that the start-up incentives described above operated by 
Avinor do not constitute state aid within the meaning of Article 61 of the EEA Agreement. The 
scheme is based on commercial considerations and therefore Avinor entirely acts as a private 
investor. 

Moreover, in the opinion of the Norwegian authorities, the funds that Avinor uses do not include 
state resources and therefore the measure is not imputable to the State.  

Avinor is completely self-financed. No financial contributions are provided through the state 
budget. The incentives are therefore granted through resources generated by the activities of 
Avinor. The airport charges constitute the revenues generated by the business activities of 
Avinor. 

The Norwegian authorities further argue that a measure implemented by another legal person 
than the State must be imputable to the State to be deemed as state aid within the meaning of 
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Article 61(1) of the EEA Agreement. The Norwegian authorities consider that the State has not 
instructed Avinor through ownership or otherwise to operate a start-up rebate scheme. The State 
has provided Avinor by means of Section 1-3 of the Regulation the power to deviate from the 
standard level of airport charges. However, Avinor enjoys complete freedom in determining 
whether to make use of this possibility. In the opinion of the Norwegian authorities, Avinor is 
acting as a private investor when adopting and applying the incentive schemes.  

Firstly, although the airport charges are set in a government regulation, this does not prevent the 
use of the private investor test. In line with the Manchester case8, Avinor may grant rebates 
when it is commercially rational and decide itself to do so in a transparent and non-
discriminatory manner. Additionally, Avinor keeps the extra income. 

Secondly, the Norwegian authorities contend that the start-up rebate scheme adopted by Avinor 
is clearly commercially founded. The general conditions and characteristics of the scheme 
require that the grant of a start-up rebate is commercially rational. The assessment carried out in 
relation to a request for a start-up rebate is focused on the profitability of the route and the 
profitability for Avinor. The Norwegian authorities argue that the assessments made are sound 
and prudent. 

Finally, the start-up rebate scheme adopted by Avinor is universal in its application. It covers all 
airports operated by Avinor in Norway and is open to any air carrier. 

The Norwegian authorities have also brought forward that all other airports open to public use in 
Norway are entirely free to decide their own charging policy. Either the Ministry has not adopted 
any charging regulation for these airports or in the case it has (for example for Moss Airport) the 
regulation foresees a similar clause allowing the airport to reduce the charges. 

 

II. ASSESSMENT 

1 The presence of state aid  
State aid within the meaning of Article 61(1) EEA Agreement 

Article 61(1) of the EEA Agreement reads as follows: 

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA 
States or through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in so far 
as it affects trade between Contracting Parties, be incompatible with the functioning of this 
Agreement.” 

In order for a measure to be regarded as state aid, all the cumulative conditions in Article 61(1) 
of the EEA Agreement must be fulfilled. A measure may appear to fulfil the conditions for state 
aid in Article 61(1) EEA Agreement but still not fall to be considered as state aid if it fulfils the 
conditions of the principle of a private investor in the market economy9. This principle means 

                                                 
8 Commission decision of 14 June 1999 in case No NN 109/98. 
9 Commission Decision on state aid No N 791/2006 – Sweden, Business Case Norrköping. Published in the OJ 
C227 of 27 September 2007 p. 4. 
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that a public investment or injection of capital would not constitute state aid if a private investor 
acting under normal market conditions would do the same10.  
The Authority must therefore consider if the conditions of Avinor’s incentive scheme for the 
establishment of new routes from Norwegian airports complies with the principle of an investor 
in a market economy11.  
The Chapter of the State Aid Guidelines on the financing of airports and start up aid to airlines 
departing from regional airports (hereinafter “the Airport Guidelines”) contemplates the 
application of the principle of private investor in a market economy to cases like the one under 
assessment in this Decision. 
In terms of start-up aid, in line with paragraph 41 of the Airport Guidelines, it is possible that a 
public airport gives an airline financial advantages from its own resources generated by its 
business activity, which would not constitute state aid if it proves to be acting as a private 
investor, for example by providing a business plan setting out the profitability forecasts for its 
airport economic activity.  
It follows from the case-law that any activity consisting in offering goods and services on a 
given market is an economic activity12. The fixing of the amount of charges and fees in respect 
to the use of an airport is an activity directly connected with the management of airport 
infrastructure, which is an economic activity13. In recent case law, the so-called Ryanair 
judgement14, the Court of First Instance has considered that these charges must be regarded as 
remuneration for the provision of services within a given airport, notwithstanding the fact that a 
clear and direct link between the level of charges and the service rendered to users is weak. The 
airport charges must be regarded as the consideration obtained for services rendered by the 
airport owner or concession holder.  
In line with the Ryanair judgement, the Authority considers that Avinor, a publicly owned 
undertaking, should be regarded as an entity exercising an economic activity as operator of most 
airport facilities in Norway. 
In that regard, it should be stressed that although the fees are set out in a regulation adopted by 
the Norwegian State (i.e. the Ministry of Transport), Avinor enjoys full freedom to reduce these 
charges in accordance with the regulation establishing them, i.e. the Scale of Charges 
Regulation. The State used its regulatory powers while adopting the Scale of Charges 
Regulation. However, these powers must be clearly differentiated in this case from the fact that 
the activity concerned, namely the setting of airport charges, is closely connected with the use 
and operation of airports, which constitutes an economic activity15. As the Court has stated16, 
 
 “[i]t does not follow from the fact that an activity represents in legal terms an exemption from a 
tariff scale laid down in a regulation that that activity must be described as non-economic.” On 
the contrary, “[t]he mere fact that, in the present case, the [State] has regulatory powers in 
relation to fixing airport charges does not mean that a scheme reducing those charges ought not 
to be examined by reference to the private investor principle, since such a scheme could have 
been put in place by a private operator.” 
 
                                                 
10 Court of Justice of the European Communities, Joined Cases 296 and 318/82, Netherlands and Leeuwarder 
Papierwarenfabriek Bv v Commission [1985] ECR 809, paragraph 17. 
11 Case C-482/99 France v Commission (Stardust Marine) [2002] ECR I-4397. 
12 Case 118/85 Commission v Italy [1987] ECR 2599, paragraph 7, and Case T-128/98 Aéroports de Paris v 
Commission, [2000] ECR II-3929, paragraph 107. 
13 Case T-128/98 Aéroports de Paris v Commission, cited above, paragraphs 107 to 109, 121, 122 and 125. 
14 Case T-196/04 Ryanair Ltd. v Commission, judgment of 17 December 2008, not yet published, paragraph 89 et 
seq., (the Ryanair judgement). 
15 Case T-196/04 Ryanair Ltd. v Commission, cited above, paragraph 94. 
16 Case T-196/04 Ryanair Ltd. v Commission, cited above , paragraph 98. 
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Avinor carries out a thorough profitability assessment before taking the decision to reduce start-
up charges, give marketing assistance, participate in a Route Development Fund or reduce 
passenger charges, in case of international routes. In this assessment, Avinor does not only take 
account of the profitability of the route for the airline delivering the service but mainly its own 
profitability, independent of that of the air carrier. Moreover, Avinor is not subject to instruction 
from its owner regarding the application of reduced charges. On the contrary, Avinor determines 
solely on the basis of its own commercial assessment whether or not to grant an incentive to a 
given new route. 
As mentioned above, Avinor has developed an economic model to be able to evaluate 
applications from air carriers. The model projects the profitability for Avinor during the first five 
years of the operation of the new route. The model is based on certain assumptions which are 
deemed to influence Avinor’s profitability. These assumptions relate in particular to the number 
of seats available, the weekly frequency, the load factor (seat utilisation ratio) and the transferred 
traffic (reduced passenger numbers on other routes also called “cannibalisation”).  

There is a calculation of income, costs and profitability for Avinor. The marginal revenue 
(charges and commercial revenue) of adding the route must exceed the associated marginal cost 
(“cannibalisation”, cost of capacity increase if necessary, marketing support if applicable) 
substantially. Avinor calculates revenues in the form of both airport charges and commercial 
income. Avinor considers that if there is capacity available at an airport, there are negligible 
marginal costs related to the establishment of a new route. Nonetheless, the reduction of income 
due to transfer of passengers from other routes or airports in the Avinor system as well as the 
marketing assistance are costs for Avinor.  

The Norwegian authorities have explained that the assumptions applied must lead to a projected 
cash flow. Only in the case this projection shows that the route is profitable for Avinor, it will be 
granted a reduction. 

In the Authority’s view, as noted by the Norwegian authorities in the notification, Avinor shares 
some of the risks with the air carrier associated to the opening of a new route. However, it also 
obtains the benefits of employing higher capacity of the concerned airports and increases its 
revenues from activities directly or indirectly linked to the provision of a new route from one of 
its airports. 

The Norwegian authorities have also argued that the funds that Avinor uses do not constitute 
state resources. In this case, the Authority considers that Avinor is acting in accordance with the 
market economy investor principle. Therefore it is neither necessary to further assess 
imputability to the State in the sense of the Stardust case law17 beyond the considerations 
already mentioned above nor any of the other conditions for the application of Article 61(1) of 
the EEA Agreement. 

Against this background, the Authority considers that the notified incentive scheme for the 
establishment of new routes from Norwegian airports does not constitute aid.  

2 Conclusion 
For the above mentioned reasons, the Authority considers that in as far as Avinor is acting in 
accordance with the principle of private investor in a market economy, no aid will be involved in 
the notified incentive schemes.  

                                                 
17 Case C-482/99, France v Commission, (Stardust Marine) [2002] ECR I-4397. 
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The Norwegian authorities are reminded that all plans to modify this scheme must be notified to 
the Authority, where the changes would constitute state aid within the meaning of Article 61(1) 
of the EEA Agreement.  

 

 

HAS ADOPTED THIS DECISION: 

Article 1 

The EFTA Surveillance Authority considers that the notified incentive scheme for the 
establishment of new routes from Norwegian airports does not constitute state aid within the 
meaning of Article 61 of the EEA Agreement. 

Article 2 

This Decision is addressed to the Kingdom of Norway.  

Article 3 

Only the English version is authentic. 

 

Done at Brussels, 6 May 2009 

For the EFTA Surveillance Authority, 

 
 
 
 
Per Sanderud         Kurt Jaeger 
President         College Member 
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